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6.  Protection of human rights 
in armed confl icts

International protection of human rights is important not only in peacetime, but it 

gets a special relevance during times of armed confl icts, which situations are usually 

especially dangerous to the fulfi lment and respect of them. Th ese situations are covered 

by the provisions of international humanitarian law or the laws of war (with this “classic” 

term), the treaty sources of which date back to 1864, the adoption of the fi rst Geneva 

Convention, regulating and limiting military activities for humanitarian reasons. 

Th e international norms have made a signifi cant advancement during the upcoming 

decades, moving from the basic protection of the wounded to a complex set of body of 

international law providing for legal protection of civilian, civilian property, prisoners 

of war, creating prohibition to certain type of weapons, means and methods of warfare.

At the fi rst half of the twentieth century the development of norms of international 

humanitarian law have exceeded the norms of the international human rights regime, as 

a consequence of what we could have seen earlier, that until the revolutionary changes 

in the international order brought by the Second World War, states have not considered 

the question of human rights to be the subject of international relations. After that the 

constant development of international human rights regime parallel to international 

humanitarian law has made the question of human rights in armed confl ict, and the 

duality of the two regimes more and more interesting.

6.1 Introduction to international humanitarian law

Th e fi elds of international humanitarian law and international human rights law are 

two separate bodies of law, but in some cases they can be complementary to each 

other. Th ey have many common elements: both of them serve for protection, and the 

subject of this protection is often the same. Both of the two regimes aim to protect life, 

health and dignity of individuals. A big diff erence is, that international humanitarian 

law applies only in cases of armed confl icts, while international human rights law 

has to be applied at all times, in peace and in war. Sometimes another interpretation 

tends to rise permanently (in the practice and communication of some states): that 

international human rights law is only applicable in peacetime, in wartime it is replaced 

by international humanitarian law. As of today, this is interpretation is not supported 

by the vast majority of commentators, decisions of the International Court of Justice 

(see for example the “Wall” case), practice of most of the states and the International 
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Committee of the Red Cross, and the texts of human rights treaties and observation 

bodies addressed with their monitoring.

As a conclusion, we can say that in case of an armed confl ict, norms of international 

humanitarian law and of human rights are applicable parallel. However, there are 

signifi cant diff erences. One of those is the fact that international human rights law 

allows states to derogate from a number of human rights in cases of situations of 

emergency, while international humanitarian law may not be suspended. We will 

analyse this in more details in a later chapter.

States are obliged to respect, ensure and implement the norms of both legal fi elds. 

Th e obligations are similar with humanitarian law: states have to introduce domestic 

legislation to implement its obligations from international law, they have to train 

military forces to help preventing any violations, and if that happens, they have to 

enforce these rules, mainly with bringing to trial the individuals responsible for breaches 

of law – this is very similar to obligations of states related to international human rights 

law also contains provisions requiring a State to take legislative and other appropriate 

measures to implement its rules and punish violations.

6.2 Sources of international humanitarian law

Present system of international humanitarian law is based on the four 1949 Geneva 

Conventions. Th ese are:

1. Convention (I) for the Amelioration of the Condition of the Wounded and Sick 

in Armed Forces in the Field. Geneva, 12 August 1949.

2. Convention (II) for the Amelioration of the Condition of the Wounded, Sick 

and Shipwrecked Members of the Armed Forces at Sea. Geneva, 12 August 1949.

3. Convention (III) Relative to the Treatment of Prisoners of War. Geneva, 12 

August 1949.

4. Convention (IV) Relative to the Protection of Civilian Persons in Time of 

War. Geneva, 12 August 1949.

Today these conventions are universally accepted, with every country in the world 

have ratifi ed them. Additionally, most of their provisions are accepted as binding 

customary legal norms.

Th e Geneva Conventions of 1949 refl ect the newer vision for international human 

rights, becoming dominant after the Second World War (presented in more details in 

an earlier chapter). For this reason, the Conventions have a strong connection to human 

rights and as having a humanitarian nature, it has not dealt extensively with rules of 

warfare. At the time of adoption of the Conventions, these rules have still been based 

on the provisions of the fundamentally important “regulations of war on land” included 

in the Hague Conventions of 1899 and 1907:
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1. Convention (II) with Respect to the Laws and Customs of War on Land and 

its annex: Regulations concerning the Laws and Customs of War on Land. Th e 

Hague, 29 July 1899.

2. Convention (IV) respecting the Laws and Customs of War on Land and its annex: 

Regulations concerning the Laws and Customs of War on Land. Th e Hague, 18 

October 1907.

Most of the provisions of these regulations have remained to be applicable after 

the adoption of the 1949 Geneva Conventions, as they had covered many questions 

the Conventions have not. Th ey are also widely accepted today as refl ecting binding 

customary law related to questions not regulated diff erently by the Conventions or their 

Additional Protocols adopted later. Th ese are:

1. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 

to the protection of victims of international armed confl icts (Protocol I). Geneva, 

8 June 1977.

2. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 

to the protection of victims of non-international armed confl icts (Protocol II). 

Geneva, 8 June 1977.

3. Protocol Additional to the Geneva Conventions of 12 August 1949, and 

relating to the adoption of an additional distinctive emblem (Protocol III). 

Geneva, 8 December 2005.

Th ese protocols have provided for some very important rules missing from the 

Conventions. Th e fi rst one is of special importance, as it has re-codifi ed the provisions 

contained in the Hague regulations and create the new body of law regulating warfare. 

Th e reason why the Hague regulations have not completely lost their relevance is the 

fact, that many states have not ratifi ed Protocol I (for various possible reasons, many 

of which are closely connected to their political or other situations) and because of 

this, their rules having customary force are still applicable beyond doubts, which is 

recognised by these states as well.

Many of the provisions of the Additional Protocols are also recognised to refl ect 

customary law, and these are binding on non-ratifying states as well. For example, 

provisions of Protocol I prohibiting attacks against the civilian population have 

customary power regardless of ratifi cation.

A series of international treaties has also been adopted during the past details to 

govern many additional questions related to waging war: these aim to provide special 

protection (for example to cultural objects or the environment) or to prohibit the use of 

certain weapons (for example diff erent kind of mines, biological and chemical weapons, 

blinding laser weapons). Th e complete number of international treaties applicable 

to situations of war, raises over one hundred. A complete database of international 

humanitarian law treaties, compiled by the International Committee of the Red Cross 

is available on the internet: http://www.icrc.org/ihl 
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As indicated previously many times, international customary law has a  special 

signifi cance with international humanitarian law. Legal norms recognised to have 

customary power are binding even to those states who for any reason fail to ratify any 

international humanitarian law treaty. For this reason, the International Committee of 

the Red Cross has created an additional web-based database of legally binding customary 

norms. It is available under: http://www.icrc.org/customary-ihl/eng/docs/home 

Compared to the fi eld of international humanitarian law, international human rights 

law is more complex and it has also developed regional subsystems. Th e provisions of 

the global legal instruments (the Universal Declaration of Human Rights of 1948, the 

International Covenant on Civil and Political Rights, the International Covenant on 

Economic, Social and Cultural Rights of 1966, etc.) serve as fundamental norms, while 

regional instruments may create diff ering or more detailed or stricter human rights 

rules. While theoretically possible, the practice of international humanitarian law does 

not follow this scheme.

In situations of armed confl icts, the human rights obligations of states complement 

and reinforce the protections provided by the rules of international humanitarian law.

6.3  Situations of armed confl icts – applicability 
of IHL norms

While warfare is commonly considered to be a state of armed confl ict between two 

separate states, today the vast majority of armed confl icts do not follow this simple 

pattern. Th e importance of classifi cations of armed confl icts is a consequence of the 

fact, that diff erent types of armed confl icts require the applicability of diff erent rules, 

and this is very important as this determines the legal norms party to the confl ict have 

to accept and respect. For example, an international armed confl ict is regulated by the 

Geneva Conventions, which are applicable entirely, while in a non-international confl ict 

situation the legal picture can be a bit more diffi  cult, in many cases the domestic law of 

the state concerned may mean the only applicable set of rules – but even in these cases 

with the norms of international human rights law still in the background.

Th e existence of an armed confl ict triggers the applicability of international 

humanitarian law. Without an armed confl ict, the norms of international humanitarian 

law are not applicable, and domestic law governs the situation.

6.3.1 International armed confl icts

An international armed confl ict (IAC) means a confl ict between states. Th e existence 

of an armed confl ict is usually determined by the fact of intervention of states’ armed 

forces. Th ough there are some diff ering opinions on this matter, generally we can 

conclude that neither the scope nor the duration of the confl ict does not matter related 
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to the question of qualifying the situation. Th e existence of a formal declaration of war 

is neither needed to the applicability of international humanitarian law.

Th e analysis of Common Article 2 of the four Geneva Conventions shows us how 

the applicability of international humanitarian law is provided for:

“the present Convention shall apply to all cases of declared war or of any other 
armed confl ict which may arise between two or more of the High Contracting 

Parties, even if the state of war is not recognized by one of them.

Th e Convention shall also apply to all cases of partial or total occupation of the 

territory of a High Contracting Party, even if the said occupation meets with 

no armed resistance.”

An international armed confl ict is regulated by the entire body of the Geneva 

Conventions adopted in 1949 and the Additional Protocol I of 1977 in their entirety, 

additionally with all other international treaties. Of course, domestic law is always 

applicable, and international human rights norms serve as background rules for them.

6.3.2 Non-international armed confl icts

Non-international armed confl icts (NIAC) are armed confl icts not involving or not 

touching the territory of more states. Th e rules applicable to a  non-international 

armed confl ict are of the Common Article 3 of the 1949 Geneva Conventions, which 

originally has created some basic obligations, like all people have to be treated humanely 

and the wounded and sick shall be taken care of. Th ese rules have been supplemented 

by the provisions of Additional Protocol II of 1977, but today most provisions of an 

international armed confl ict are applicable in a non-international confl ict as well, as 

a result of a gradual development of customary international law and states’ and judicial 

practice. Some exceptions exist though: for example the rules regarding combatant 

status, prisoner of war status, or occupation are still only applicable in an international 

armed confl ict.

International human rights law may get more signifi cant in a non-international 

armed confl ict. In these situations the provisions of domestic law are dominant, and 

therefore international human rights law may provide for the basic human rights rules.

6.4 Protection of civilians

Th e other basic question related to human rights in armed confl icts, is the status of 

individuals: contrary to international human rights law, international law is building up 

categories of persons and provides for diff erent protections and rights to them. Based 

on this, various human rights-related provisions are created and has to be applied by 

states party to an armed confl ict.
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Protection of civilians is a basic obligation under international humanitarian law. 

Geneva Convention IV builds up a body of law generally responsible to this task. It 

deals with the protection of aliens in the territory of a party to the confl ict, persons 

living in occupied territory, and internees. Its provisions specially focus on especially 

vulnerable individuals, like children under fi fteen, the elderly, women, pregnant women, 

or mothers of children under seven.

6.4.1 Th e principle of distinction

Principle of distinction is one of the basic principles regarding the conduct of hostilities. 

It obligates parties to a confl ict to distinguish between those who actively take part in 

hostilities and those who do not, or simply said, between combatants and civilians 

at all times. Th is rule is widely recognized as having customary force in its wider 

interpretation, meaning that the prohibition of attack applies to every person who by 

the legal defi nition could be considered a “combatant”, but is recognized to be hors de 

combat in a given situation, and to individuals who are legally “civilian”, but only if 

they do not take an active part in hostilities.

“Combatants” are those individuals who have the right recognised by international 

law (and usually a duty imposed by domestic law) to take part in hostilities. Currently 

the circles of individuals belonging to this category is defi ned by Article 4 of the Th ird 

Geneva Convention, when it regulates who shall have prisoner of war status when 

captured – and enjoy impunity for their legitimate, though harmful activities, like 

killing enemy soldiers. According to this, all members of the armed forces of a party 

to an international confl ict are considered to be combatants, except medical and 

religious personnel. While civilians accompanying the armed forces are not classical 

combatants, but the Geneva Convention provides this status for them, and they have 

to accept the fact, that they can legitimately come under attack if acting together with 

the armed forces. Th e defi nition of “armed forces” means individuals who are acting 

on behalf of a party to a confl ict and who subordinate themselves to its commands, 

and acting in a system of chain of responsibility. Members of militias and volunteer 

corps are also regarded as combatants, if they fulfi l the conditions prescribed by the 

Geneva Convention, that is they are under command of a person responsible for the 

subordinates, they wear a distinctive emblem recognizable from a distance, they carry 

arms openly and they have to conduct their operations in accordance with the laws 

and customs of war. All of these conditions have to be met, otherwise the combatant 

status will not be granted. Combatant status may also be granted exceptionally without 

any action of the state in the situation of a so-called levée en masse. It means, that the 

inhabitants of a territory not yet been occupied, on the approach of the enemy forces, 

spontaneously, without explicit state order or authorization take up arms to resist the 

invading troops without having the needed time – or even the intention – to form 

themselves into regular armed forces. In a case like this, such individuals are civilians, 

but they are considered to be combatants as long as they carry arms openly and respect 
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the laws and customs of war with their activities. Th ey are entitled to prisoner of war 

status if captured, but they can be attacked as long as they participate in the levée.

Th e category of “civilian” is usually defi ned negatively: all individuals not belonging 

to the category of combatants, are considered to be civilians. Civilian immunity is 

the privilege of persons who are neither members of the armed forces of a party to 

the confl ict nor participants in a  levée en masse presented earlier, and they enjoy 

protection under the principle of distinction. Th e obligation of the protection of 

civilians is one of the basic rules applicable in armed confl icts and it is of utmost 

importance related to protection of human rights in these situations. Articles 22 and 

25 of the Hague Regulations has formed this rule into an international treaty fi rst and 

are widely accepted customary norms. It is reaffi  rmed by Article 48 and Articles 51-57 

of Additional Protocol I.

Th e prohibition applies to direct targeting of civilians, indiscriminate attacks and 

any actions whose primary purpose is to spread terror among the civilian population. 

Th ese prohibited actions are qualifi ed not only as human rights violations but also are 

war crimes.

Th is distinction is applied to non-international armed confl icts as well, but as in 

these type of confl icts the “combatant” status is not recognised, we have to apply the 

wider interpretation. State practice and professional literature is currently not clear as to 

whether members of armed opposition groups are considered to be civilians and enjoy 

protection or not. Th e common element is the rule that civilian immunity from attack 

is binding on parties to the confl ict as long as the individuals do not take a direct part 

in hostilities. Similarly to the rules applicable in an international armed confl ict, in 

a non-international armed confl ict, the Common Article 3 to the Geneva Conventions 

provide for a prohibition to attack civilians, and for a prohibition of acts or threats of 

violence whose primary purpose is “to spread terror among the civilian population”. 

Th e prohibition is later reaffi  rmed in Article 13 of Additional Protocol II.

6.4.2 Collateral damage

Collateral (or incidental) damage is an unfortunately common phenomenon of 

every situation of armed confl icts. We talk about collateral damage when an attack 

targeted at military objectives cause civilian casualties or damage to civilian objects. 

It occurs especially often, when legitimate military objectives, targets (for example 

military equipment, groups of combatants) are situated close to civilians or civilian 

objectives. Th e reality of warfare lead to international humanitarian law to accept this 

phenomenon, but it has provided for rules trying to create protection against it as much 

as possible. Attacks that are expected to cause collateral damage are not prohibited per 

se, but indiscriminate attacks or attacks leading to the disproportionate loss or damages 

are prohibited.

Th e provisions contained in Article 57, Paragraph 2 of Additional Protocol I serves 

as the basic treaty rule regarding collateral damage. It applies another principle of 
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international humanitarian law, the principle of proportionality to set states’ obligations. 

In case of an armed attack presumably leading to disproportionate collateral damages, 

the attacker has to refrain from launching the attack, if already launched, suspend it, or 

re-plan it in a way that the amount of collateral damage stays proportional.

Ignoring this obligation may result in criminal liability for war crimes. But it is 

important to emphasise, that responsibility is not exclusively on the shoulder of the 

attacker. Th e defending party is also under an obligation to keep civilians away from 

war activities. In case of for example positioning military objectives in densely populated 

areas can lead to the responsibility of the defender as well.

6.4.3 Use of civilians as shields

A grave violation of international humanitarian law is the use of civilians to shield 

military objectives or military operations from attack. Article 28 of Geneva Convention 

IV creates a general protection for civilians related to this. Article 51, Paragraph 7 of 

Additional Protocol I reaffi  rms this prohibition of this action as a method of warfare. 

It is also considered to be a war crime.

6.5  International humanitarian law and the international 
human rights law regime

By having a look at norms of international humanitarian law, one can fi nd many of 

those being of human rights nature, which is not surprising. At the time of codifi cation, 

most of the rules of humanitarian law have aimed to make legal norms internally 

already acknowledged and established compulsory in situations of armed confl icts. 

State practice for a long time has simply been lagging behind in acknowledging these 

obligations at the level of international law, especially in cases which have been deemed 

to belong to internal aff airs. Th is process has not necessarily begun at the exact time of 

the adoption of today’s Geneva Conventions in 1949. Looking back to the time prior 

to their adoption –keeping in mind that the protection of human rights was not in 

an embryonic phase at best at that time – it is clearly visible that early documents of 

international humanitarian law and the laws of war has also served the protection of 

certain human rights.

For example the legal norms of warfare adopted in the Hague regulations have 

included limitations to warring parties for requisitions from inhabitants of the occupied 

territory under strict legal conditions, as well as they have strictly regulated services 

that can be demanded from them. Similarly to these provisions, personal belongings 

of prisoners of war could not be confi scated either. Concluding, these provisions, states 

have upheld the possibility to limit the right to private property during periods of 

emergency, but the rules set by Hague Regulations have acknowledged the rights to 

property and ensured the protection of that even in an armed confl ict.
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Of course neither professional literature, nor state practice is willing to accept an 

absolute unity of international humanitarian law and international human rights law, 

as this kind of unity does not exist. Nevertheless, it is a fact that the core documents 

of international humanitarian law and their normative provisions – especially those 

embodied in the Geneva Conventions of 1949 and their Additional Protocols adopted 

in 1977 – were signifi cantly built on the norms of modern human rights law. Th e 

Geneva Conventions of 1949 – as well as their predecessors – included many regulations 

of human rights nature. One can observe such kind of norms of human nature while 

examining the four Geneva Conventions, especially the third one, dealing with the 

status of prisoners of war, and the fourth one, dealing with protection of civilians. 

To some extent, this is logical as these two conventions address situations where the 

individual directly meets a state’s public power, which is usually dangerous to human 

rights, especially if this happens with a hostile state in a wartime environment.

Th e Geneva Convention III regulates a situation when the individual combatant 

gets under the direct power of the enemy state. Some obligations of the state party to 

an armed confl ict had already been recognised here, which later become human rights 

obligations based on international law. Geneva Convention IV gains signifi cance in 

cases of occupations, which means a situation, when one state gains eff ective control 

over the territory of the adversary state. In a situation like that the occupying power 

directly takes the role of the source of public power over that territory – human rights 

provisions of international humanitarian law are of vital importance in this case. Th e 

Convention provides for a wide catalogue of human rights that occupying powers 

have to respect – these provisions have later been incorporated to international human 

rights treaties.

6.6 Application of derogations in times of armed confl icts

As mentioned earlier, international human rights treaties usually provide for the 

possibility of states to derogate from their human rights obligations under international 

law in cases of emergency situations. Article 4 of the International Covenant for Civil 

and Political Rights, Article 15 of the Convention for the Protection of Human Rights 

and Fundamental Freedoms creates this possibility, but it can be found in other 

documents as well.

One can argue that an armed confl ict (either international or non-international) 

can be considered to be these situations, as international or internal violence can pose 

a danger to the state, and also it is capable of put obstacle to its normal operation. 

Th is has been surfaced on many analysis and interpretation, for example the UN 

Human Rights Committee has recognised it in its General Comment No. 29, which 

has examined states of emergency and the applicability of Covenant, especially Article 

4 of it. Th e European Court of Human Rights has also had to deal with this question: 

in its earlier cases it had accepted the application of derogations in certain situations 

(see for example the cases Lawless v. Ireland, Application no. 332/57; Ireland v. Th e 


